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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

goporable H. L. Washburn
County A.ditor

Harris County

puuston, T @ X & &

pear sir:

This will &cknowl

Yebruary 4, 1941, end the
Jounty aurveyor of Harris Co
reguestiny the opinion o tnkﬁ\de rtpent upon tha foliow-
. ing questions;

*rirst, r Qr the gounty su~
thorized to charc ny fes in~g¢onnection with
photograp.

- of the or ia part,

. particularly when ie\necessury for the
n $ the decired resord
red to attend the

& mirveyorts reeords require
ce them at a point where they

' zxagingtion af papers and reeﬁrds in his
office at the requast of any psresn, § 2890
poes this mean thsl the Surveyor is to ree
teive twenty~five cente for each examination
of each paper or retord, or that he may charge
twenty-five cents to the person examining the
papers and recordst CLould the next succeedw
ing fee of twenty cents for easch 100 words for
making ooples of all rield notes authorize

'.,. ““'"MCATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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& charge under the photostatic vrocess under
the circumsatances above named?”

Artiocle 3944 of Yernon's Annotated Civil Statutes
(Acts 1876, Ch, 164, pp 284-292, #§ 168) provides certain fees
for county surveyors and reads in part as follows:

County surveyors shall receive the following
feen:

" % »

"Examination of papers and records in
his office at the request of any person..... .28

"Copies of 2ll field-notes and plats,
or any other papers or records in his offioce,
for each 100 words, including certifiocate... .20."

Article 5280, Vernon's Annoteted Civil Statutes
(Aots 1919, Seocond Called Seselon, Ch. 67, p. 173, § 10)
providest

*Surveyors qualifiesd under this law and
county surveyors may mske a oertifioate of any
faot shown by the booke, documents and records
of any county surveyor's office and may make
a certified copy of any document of record or
entry shown by record of such sounty surveyor,
and said oertificate shall be admisside in
evidenor as %o what sald recorde meay disclose.
For each suoh certificste the surveyor mey
charge a fee of one dollar, and for eesch one
hundred words contained in any certified copy
thirty-five cents, ¥Yhen a ocounty has a county
surveyor such surveyor slone shall be au-
thorized to make certificates snd certified
coples and repceive the fees therefor,*

A casual com-arison of Artioles I944 and 5280 in-
diocstes a possible eonflioct as to the amount of fees a
county surveyor may receive for certified coples of the
papers snd records in his office. It would seem by the
former he is entitled to 20¢ eand by the latter, 354 for
each 100 worde in the instrument certified,
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While vorior to its c¢odification as Article 5880
in 1985, there may have Ddeen some doudbt as to the validity of
that portion of the Aot of 1919 providing fees for county
surveyors (because of an insuffioient title or caption), there
oan be no doubt as to its validity now, Legislative revisions
of our laws ocure prior defeots in their captions., American
Indemnity Co., v, City of Austin, 112 Tex, 239, £48 8, W. 1019;
Ix parte Ferguson, 112 Tex. Cr, R. 192, 18 B, ¥, 24 650. Since
1928 Artlole 52680 must be held to have superseded that portion
of Article 3944 providing s fee of twenty oents (20f) for
oertified coples cof docunents and records in the county survey-
or's office. The county surveyor is now entitled to receive
thirty~-five cents (38¢) for each one hundred (100) words
oertified of any of the books, documents and reocords in his
office.

Your first question is vhothci or not thil fee is
lgilloab}o to photographlic or photostatio copies, Ve hold
that 1t is.

Of ocourse, until comparatively recent times it
has been the practice of those upon whom the duty falls to
resord and make certified copies of instruments to make
such reaordation or facsimiles either by hand or on the
Sypeswriter,

. We pointed out in Opinion No. 0-224]1 that the
transoription may be by photegravhic prooess, saying:

*Of aourse, wvhere & statute authorires the
recordation of an instrument the transcrintion
may be by the photegraphioc process, as well as
by calligraphi¢ process. VWe so hoid in onin-
ion Ko. 0-837. B0, also, where certified oopiles
of records are permitted, the conies 30 cert-
ified may be Dhotostatie as wel)l as typs-written
or handwritten."

Therefore, in answer to your first question, it
is our opinion and you ere pdviged that the county surveyor
may in fulfilling his duty to furnish certified coples of
the records in his office to interested parties, if he 8o
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desires, osuse such regords to be photostated and he will
be entitled to chorge a2 fee of thirty-five (35¢) cents
tor each 100 words in the paper or document certified.

Your second question le whether or not the county
surveyor may be compelled to produce his records at a point
where they may be photoatated,

As we previously pointed out the oounty surveyor
may verfora hies duty of furnishing certified copies of hias
records sither by the photographis, ocalligraphio or type-
-writing process. The option alonriy lies within hiwm,
Under the statutes oreating his office, Artiocles 5283~
5298, inolusive, the county surveyor is given the custody
of the county surveying records, is ocharged with their
safe~keeping and is required to give dond. While under
Article 5292, Vernon's Annotated Civil Statutes, any
interested person hes the right to sxamine the records
in his office, the ocounty surveyor cannot be compelled
to produce them {(without order of court) at a point oute-
side of his offiees, nor ocan he be compelled to adopt any
partisular process for making cories. ¥We 0 held with
respect to the ocounty olerk in Opinion No, 0-637, siting
Town of Bennington v, Edward A, Booth, 67 A.L.R., 1566, and
Pgonle ex rel, Arhkmeqh iaps, S11 I1l. 184, 142 N.E.
549.

You are socordingly sdvised that the county sur-
veyor may not be compelled (without order of court) to pro-
dugs his offlciel records st a point removed from his
office in order that they may be photostated by an inter-
ested party.

Your finsl queation is as to the meaning of the
phrase contained in the fifth itez of Artiele 3944, supra;
namely, “Examination of papers and resords in his offioe at
the request of any person...... .E5£.% You desire to knovw
whether this phrase contemplates a fee of .28¢ for esoh
examination, or, a fee of .25¢{ for the exsmination of each
vaper and eaoh regord,
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article S292, Verncn's anrotated Civil Statutes,
reads as follows:

"Any person interected, for himself, or
as agent or attorney of another,shall at all
times have the right to ezamine the books,
papers, plats, maps or othar archives balong-
ing to the office Oof any surveyor, oa the
peyment of the fee fixed hy law,”

0f ceourse, thae "fee fixed by lawr i3 get forth in
Article 3944, namely:

vxxamipation of papers and records in
hls office at the request of any perscon .... :20g.n

we bave concluded that this rrovision of Articlo
5944 authorizes the county surveyor to charge .£5¢ to each
srson for each examination he mey make of the records ia
is office. It does not authorize a charge of ,28¢ for
each paper examined. This is clearly apparsnt when refer-
ence is made to the source of ticle 3944, namely, the jot
of 1876, Chapier 164, p. B92, 8 16. There it was provided
that the county surveyor "ahall raceiva the following fees:

wpor sach examiration of papers and records in his
orriee, at the reguest of any person wishing to examine them,
twenty~-five centgj * ¥ ¥w

You are accordingly edvised that under Article
5044, supra, the county surveyor is entitled to a fee of
" +26¢ for each examination of the papers and records 1n his
ﬂffieec

very truly yours

APPROVELFEB 21, 1941 ATTORNEY GENERAL OF Zxxas
VEE;¢LALALJ£JQ~j??leﬂaﬁj BY
ame

ATTORNEY GENERAL OF TEXAS ¢ D;Bi?:é‘:::

JDS s eaw
APPROVED

OPINION
COMMITTEE

Y
CHAIRMAN



